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Syllabus

The plaintiff board of education sought to vacate an arbitration award in
which the arbitrator found that the board had violated the terms of the
parties’ collective bargaining agreement by improperly extending the
workday for teachers on multiple occasions during the 2015-2016 school
year. While the parties were in the process of negotiating a new collective
bargaining agreement, the board gave notice to the defendant union
that it planned to eliminate certain shortened school days that previously
had been used to allow for teacher development during normal workday
hours. After reaching an impasse in their negotiations, the parties submit-
ted to a three member interest arbitration panel last best offers on
several issues, including those relating to the impact of the notice sent
by the board and the number of evening meetings that teachers were
required to attend. Regarding the impact of the notice, the board’s
last best offer suggested no new language in the collective bargaining
agreement, whereas the union’s last best offer referred to its response
regarding evening meetings. With respect to the number of evening
meetings, the board’s and the union’s last best offers both permitted
six evening meetings each school year, but the union’s last best offer
provided, in addition, that teachers should be paid for additional pro-
grams beyond the normal workday. The interest arbitration panel
awarded the board’s last best offers on both issues, noting that a griev-
ance or future negotiations would be the appropriate forum to resolve
any disputes regarding additional events scheduled beyond the normal
workday. Following interest arbitration, the board published a calendar
for the 2015-2016 school year eliminating the shortened school days
and scheduling various events beyond the normal workday. Thereafter,
the union filed a grievance, claiming that the board improperly extended
the normal workday and exceeded the permitted number of events
outside the normal workday. The parties subsequently agreed to submit
three questions to an arbitrator, namely, whether the grievance was
arbitrable, whether the claims set forth in the grievance were barred
under the doctrines of res judicata and collateral estoppel on the basis
of the prior interest arbitration, and whether the board violated the
collective bargaining agreement by directing teachers to attend certain
events beyond the normal workday. The arbitrator subsequently issued
an award, finding that the matter was arbitrable and ruling in favor of
the union on the merits. The trial court subsequently denied the board’s
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application to vacate that award and granted the union’s application
to confirm, concluding that the board failed to demonstrate that the
arbitrator had manifestly disregarded the law of res judicata and collat-
eral estoppel and that, although the arbitrator lacked authority to deter-
mine the issue of arbitrability, the grievance was arbitrable. The board
thereafter appealed from the trial court’s judgment. Held:

1. The trial court correctly concluded that the arbitrator did not manifestly
disregard the law of res judicata and collateral estoppel and, therefore,
properly denied the board’s application to vacate on those grounds: the
board did not meet its burden of demonstrating that the arbitrator
committed an obvious error when it concluded that the grievance was
not barred by the doctrines of res judicata and collateral estoppel on
the ground that the subject of the grievance was not addressed or
resolved during the interest arbitration, as the interest arbitration panel
decided only the language of the collective bargaining agreement by
accepting the board’s last best offers on the relevant issues, rather than
deciding the issue of whether the board had violated the terms of that
agreement, and the interest arbitration panel had explicitly acknowl-
edged that disputes regarding events scheduled beyond the normal
workday would need to be resolved through a grievance or future negoti-
ations; moreover, the board did not meet its burden of demonstrating
that the arbitrator ignored clearly applicable governing law, as a review
of the arbitrator’s award revealed that the arbitrator carefully considered
the doctrines of collateral estoppel and res judicata, and, in any event,
it was unclear whether the arbitrator was required to apply those doc-
trines in the absence of a provision in the collective bargaining agreement
requiring arbitrators to follow prior arbitration decisions.

2. The board could not prevail on its claim that the trial court incorrectly
concluded that the grievance was arbitrable under the terms of the
parties’ collective bargaining agreement: the issue of arbitrability was
subject to judicial review, as there was nothing in the language of the
collective bargaining agreement that clearly indicated an intent to submit
that issue to the arbitrator’s sole authority, and the board did not other-
wise waive its right to judicial review of that issue merely by agreeing
to include it in the grievance submission; moreover, the grievance was
arbitrable because the collective bargaining agreement permitted, and
the grievance in the present case involved, the arbitration of questions
involving the interpretation or application of the agreement’s express
and specific provisions.

Argued October 18, 2018—officially released April 30, 2019

Procedural History

Application to vacate an arbitration award, and for
other relief, brought to the Superior Court in the judicial
district of Litchfield, where the defendant filed an appli-
cation to confirm the award; thereafter, the case was
tried to the court, Hon. John W. Pickard, judge trial
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referee, who, exercising the powers of the Superior
Court, rendered judgment denying the application to
vacate and granting the application to confirm, from
which the plaintiff appealed. Affirmed.

William R. Connon, with whom was Zachary D.
Schurin, for the appellant (plaintiff).

Martin A. Gould, with whom was Adrienne R.
DeLucca, for the appellee (defendant).

Rebecca E. Adams filed a brief for the Connecticut
Association of Boards of Education as amicus curiae.

Opinion

MULLINS, J. The plaintiff, the Board of Education of
the Town of New Milford (board), and the defendant,
the New Milford Education Association (union), which
represents the teachers employed by the board, are
parties to a collective bargaining agreement (agree-
ment) governing the terms and conditions of that
employment. The dispute in this case arises from the
union’s claim that the teachers’ normal work day was
extended improperly by the board in the 2015-2016
school calendar.

Prior to issuing the 2015-2016 school calendar, and
while negotiating the agreement for the 2015-2018
period, the board notified the union that it planned
to eliminate abbreviated school days. The abbreviated
school days previously had been used to provide for
teacher development that would take place after stu-
dents were dismissed but still during the teachers’ nor-
mal work day. After bargaining to impasse on a number
of issues, the parties submitted the issues still in dispute
to an arbitration panel (interest arbitration). Following
the interest arbitration, the board issued its calendar
for the 2015-2016 school year, which the union alleged
improperly extended the teacher work day on multi-
ple occasions.
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As a result, the union filed a grievance alleging that
the board had violated the agreement by extending the
teacher work day and scheduling an excessive number
of open house and similar evening events (grievance
arbitration). The grievance was heard before an arbitra-
tor, who ultimately decided it in the union’s favor. The
board then filed an application to vacate the grievance
arbitration award with the trial court, and, thereafter,
the union filed an application to confirm that award.
The trial court denied the board’s application to vacate
and granted the union’s application to confirm.

The board now appeals from the judgment of the trial
court.! The board asserts that the trial court incorrectly
denied its application to vacate the award because the
arbitrator (1) manifestly disregarded the law by con-
cluding that the doctrines of collateral estoppel and
res judicata did not apply to bar the union’s grievance
because the merits of the grievance were decided by the
interest arbitration panel, and (2) incorrectly concluded
that the union’s grievance was arbitrable under the
terms of the agreement. We disagree and, accordingly,
affirm the judgment of the trial court.

The record reveals the following facts and procedural
history. Prior to the 2015-2016 school year, the board
had used abbreviated school days, in which the students
would be dismissed early, to provide teacher profes-
sional development within the teachers’ normal work
day of seven hours and fifteen minutes. While the par-
ties were negotiating the agreement for the 2015-2018
period, the board provided the following notice to the
union: “Notice of nonmandatory subject of bargaining

the board will eliminate abbreviated student
school days starting in 2015-2016. Bargaining unit work

!'The board appealed to the Appellate Court, and this court transferred
the appeal to itself pursuant to General Statutes § 51-199 (c¢) and Practice
Book § 65-2.



Page 6 CONNECTICUT LAW JOURNAL April 30, 2019

528 APRIL, 2019 331 Conn. 524

Board of Education v. New Milford Education Assn.

previously done on these abbreviated days will take
place outside of student hours.” Ultimately, during
the negotiation of the agreement, the parties reached
impasse on a number of issues. The parties submitted
six issues for arbitration before a three member arbitra-
tion panel, pursuant to the Teacher Negotiation Act,
General Statutes § 10-153a et seq., only two of which
are at issue in this appeal.

The fifth issue submitted by the parties was entitled
“Impact of Notice of NonMandatory Subject of Bar-
gaining [Regarding] Elimination of Abbreviated School
Days.” On that issue, the interest arbitration panel
awarded the last best offer of the board, which was
“In]Jo new language.” The sixth issue submitted by the
parties was entitled “Number of Evening Meetings.” On
that issue, the interest arbitration panel also awarded
the board’s last best offer, which provided that “[s]ix
evening meetings each school year may be scheduled
for [o]pen [h]ouse or similar programs with teacher
attendance required.” The interest arbitration award
was issued on November 21, 2014.

In June, 2015, approximately seven months after the
interest arbitration panel issued its award, the board
released the 2015-2016 school calendar. In that calen-
dar, there were six after school professional develop-
ment days and ten after school and evening open house
and other similar programs. Thereafter, in August, 2015,
the union filed a grievance on the basis of the board’s
issuance of the 2015-2016 school calendar.

In its grievance, the union made two main claims:
(1) “The 2015-2016 [s]chool [c]alendar includes six
. after school [p]rofessional [d]evelopment [d]ays.
These days are in addition to regular staff meetings
and exceed the number of staff meeting[s] allowed per
month. The scheduled times for the after school profes-
sional development extends the work day for teachers
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beyond a ‘reasonable amount of time.” The [b]oard
failed to provide adequate notice to the [union] of the
extended work day for teachers and failed to negotiate
the impact of the additional extended days.” And (2)
“The 2015-2016 [s]chool [c]alendar includes ten . . .
after school and evening ‘[o]pen [h]ouse and similar
programs (e.g., curriculum presentations, parent-
teacher conferences).” The . . . [a]greement allows
the [b]oard to schedule six . . . such events per year.
The [b]oard failed to provide adequate notice to the
[union] of the extended work day for teachers and failed
to negotiate the impact of the additional extended
day([s].”

The grievance was ultimately heard before an arbitra-
tor appointed by the American Arbitration Association.
Specifically, the parties agreed to submit the following
three issues to the arbitrator: (1) “Is the grievance arbi-
trable pursuant to [a]rticle XII, [§ 12.04 (B), of the
agreement]?”? (2) “Are the essential elements of the
common-law doctrine of claim preclusion (res judicata)
and/or issue preclusion (collateral estoppel) present?
If so, should the arbitrator apply one or both of those
doctrines, and dismiss the case with prejudice?” And
(3) “Did the [board] violate the . . . agreement when
it directed teachers to attend professional development
activities and parent conferences beyond the scheduled
teacher work day on the following days in the 2015-2016

2 Article XII, § 12.04 (B), of the agreement provides that “[n]o grievance
will be submitted to arbitration and no grievance will be arbitrable, unless it
actually involves the interpretation or application of an express and specific
provision of this [a]greement. Further, the arbitrator will only have authority
to determine whether the [b]oard violated an express and specific provision
of this [a]greement and will not have authority to add to, detract from or
modify any such provision of this [a]greement.”

We note that there were certain technical changes to the designation of
articles and sections within the agreement following interest arbitration
between the parties. Citations to the agreement within this opinion use the
designations set forth in the agreement covering the 2015-2018 period.



Page 8 CONNECTICUT LAW JOURNAL April 30, 2019

530 APRIL, 2019 331 Conn. 524

Board of Education v. New Milford Education Assn.

school year: September 9, September 16, October 14,
October 21, November 16, November 18, March 21,
March 23, April 13, May 4? If so, what shall the rem-
edy be?”

At the grievance arbitration, the board contested the
arbitrability of the matter. As grounds for its claim, the
board asserted that the union’s grievance (1) failed to
identify a violation of an express provision of the
agreement, and (2) was barred by the doctrines of col-
lateral estoppel and res judicata because the matter of
extending the teacher work day and any concomitant
impact already had been raised and decided before the
interest arbitration panel.

Subsequently, the grievance arbitrator issued a writ-
ten award, finding the matter arbitrable and ruling in
favor of the union on the merits. The board then filed
an application to vacate the grievance arbitration award
with the trial court, and, thereafter, the union filed an
application to confirm. The trial court, also by way of
a written memorandum of decision, denied the board’s
application to vacate and granted the union’s applica-
tion to confirm. The trial court concluded that (1) the
board did not demonstrate that the arbitrator manifestly
disregarded the law, and (2) although the arbitrator
did not have authority to determine arbitrability, the
grievance, nevertheless, was arbitrable. This appeal fol-
lowed. See footnote 1 of this opinion.

I

On appeal, the board first claims that the trial court
incorrectly denied its application to vacate the award
pursuant to General Statutes § 52-418 (a) (4)° because

3 General Statutes § 52-418 provides in relevant part: “(a) Upon the applica-
tion of any party to an arbitration, the superior court for the judicial district
in which one of the parties resides . . . or, when the court is not in session,
any judge thereof, shall make an order vacating the award if it finds any of
the following defects . . . (4) if the arbitrators have exceeded their powers
or so imperfectly executed them that a mutual, final and definite award
upon the subject matter submitted was not made.”
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the arbitrator exceeded his powers or so imperfectly
executed them that a mutual, final and definite award
upon the subject matter submitted was not made. Spe-
cifically, the board claims that the trial court should
have determined that the arbitrator manifestly disre-
garded the law by concluding that the doctrines of col-
lateral estoppel and res judicata did not preclude the
union from arbitrating its grievance because the merits
of the grievance were decided by the interest arbitration
panel. In particular, the board asserts that the parties
already had negotiated, and the interest arbitration
panel already had decided, the issue of the impact of
the elimination of abbreviated school days, and that
the union’s grievance was an attempt to relitigate that
issue. We disagree.

“The propriety of arbitration awards often turns on
the unique standard of review and legal principles
applied to decisions rendered in this forum. [Thus, judi-
cial] review of arbitral decisions is narrowly confined.
. . . Because we favor arbitration as a means of settling
private disputes, we undertake judicial review of arbi-
tration awards in a manner designed to minimize inter-
ference with an efficient and economical system of

alternative dispute resolution. . . . Parties to an arbi-
tration may make arestricted or an unrestricted submis-
sion. . . .

“[Ulnder an unrestricted submission, the [arbitra-
tor’s] decision is considered final and binding; thus the
courts will not review the evidence considered by the
[arbitrator] nor will they review the award for errors
of law or fact. . . . A submission is deemed restricted
only if the agreement contains express language
restricting the breadth of issues, reserving explicit
rights, or conditioning the award on court review. . . .

“Even in the case of an unrestricted submission, how-
ever, a reviewing court will vacate an award when an
arbitrator has exceeded the power granted to [him or]
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her by the parties’ submission. . . . [A] claim that [an
arbitrator has] exceeded [his or her] powers may be
established under § 52-418 in either one of two ways:
(1) the award fails to conform to the submission, or,
in other words, falls outside the scope of the submis-
sion; or (2) the [arbitrator] manifestly disregarded the
law.”* (Citations omitted; internal quotation marks
omitted.) AFSCME, Council 4, Local 2663 v. Dept. of
Children & Families, 317 Conn. 238, 249-51, 117 A.3d
470 (2015).

In the present case, the arbitrator was required to
determine whether the board violated a particular sec-
tion of the agreement. Accordingly, the submission was
unrestricted. See, e.g., Industrial Risk Insurersv. Hart-
Jford Steam Boiler Inspection & Ins. Co., 258 Conn. 101,
111, 779 A.2d 737 (2001) (“this court consistently has
concluded that submissions that require arbitrators to
determine whether a party has violated a particular
section of a collective bargaining agreement constituted
unrestricted submissions”). The board claims, however,
that the trial court should have concluded that the arbi-
trator manifestly disregarded the law by failing to apply
the doctrines of collateral estoppel and res judicata to
bar the union from arbitrating the grievance.” Conse-
quently, we must determine whether the trial court
properly concluded that the arbitrator did not mani-
festly disregard the law of collateral estoppel and res
judicata.

4 The trial court found that the board failed to make any substantive
argument as to how the grievance arbitration award failed to conform to
the submission of issues before the arbitrator. We also do not read the
board’s brief as raising any such claim. Therefore, our review is limited to
whether there was a manifest disregard of the law.

>“[T)he doctrines of collateral estoppel and res judicata, commonly
referred to as issue preclusion and claim preclusion, respectively, have been
described as related ideas on a continuum. [C]laim preclusion prevents a
litigant from reasserting a claim that has already been decided on the merits.

. [I]ssue preclusion . . . prevents a party from relitigating an issue that
has been determined in a prior suit.” Cumberland Farms, Inc. v. Groton,
262 Conn. 45, 57 n.16, 808 A.2d 1107 (2002).
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“IT]his court [has] outlined the following burden of
proof for claims that an arbitrator had issued a decision
in manifest disregard of the law in violation of § 52-
418 (a) (4) [as follows]: (1) the error was obvious and
capable of being readily and instantly perceived by the
average person qualified to serve as an arbitrator; (2)
the [arbitrator] appreciated the existence of a clearly
governing legal principle but decided to ignore it; and
(3) the governing law alleged to have been ignored
by the [arbitrator] is well defined, explicit, and clearly
applicable.” AFSCME, Council 4, Local 1565 v. Dept. of
Correction, 298 Conn. 824, 848 n.12, 6 A.3d 1142 (2010).

In order to place the board’s claim in context, we
set forth the ruling and reasoning of the arbitrator on
whether the doctrines of collateral estoppel and res
judicata barred the union’s grievance. The arbitrator
ruled as follows: “The interest arbitration award fails
to meet the requirement of a final judgment necessary
for the application of claim preclusion. The interest
arbitration award did finally determine the terms of the
[agreement] to be interpreted and applied pursuant to
[the third question submitted by the parties in the griev-
ance arbitration]. However, the [interest arbitration]
panel did not do more [than that]. To the contrary, the
[interest arbitration] panel made clear that its award
would not preclude the adjudication of this grievance.
The [interest arbitration] panel stated on issues five
and six that the matter of additional time outside of the
normal work day will be resolved through the grievance
process or additional negotiations.” The arbitrator fur-
ther explained that “[t]he interest arbitration award also
fails to meet the requirement of issue preclusion that the
issue must have actually been litigated and necessarily
determined in a prior judgment so as to bar their further
assertion. Only the terms of the [agreement] were
resolved in the interest arbitration, not the subject of
this grievance as explained [previously].”
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The arbitrator’s decision convinces us that the trial
court correctly concluded that the arbitrator did not
manifestly disregard the law with respect to the applica-
tion of res judicata and collateral estoppel. That conclu-
sion is supported by the fact that the board has failed
to establish any of the three requirements necessary
to show a manifest disregard of the law. As we have
explained previously in this opinion, the board must
show that “(1) the error was obvious and capable of
being readily and instantly perceived by the average
person qualified to serve as an arbitrator; (2) the [arbi-
trator] appreciated the existence of a clearly governing
legal principle but decided to ignore it; and (3) the
governing law alleged to have been ignored by the [arbi-
trator] is well defined, explicit, and clearly applicable.”
AFSCME, Council 4, Local 1565 v. Dept. of Correction,
supra, 298 Conn. 848 n.12. We examine each of these
prongs in turn.

Starting with the first prong, we agree with the trial
court that the grievance arbitrator did not commit an
obvious error in concluding that the subject of the griev-
ance was not addressed in the interest arbitration. The
parties submitted six issues to the interest arbitration
panel. The fifth issue was entitled “Impact of Notice of
NonMandatory Subject of Bargaining [Regarding] Elim-
ination of Abbreviated School Days.” On that issue,
the board’s last best offer read as follows: “No new
language.” The union’s last best offer read as follows:
“The impact [regarding] [e]limination of [a]bbreviated
[s]tudent [d]ays is addressed in [the response to the
sixth issue].” The interest arbitration panel adopted the
board’s last best offer on the fifth issue, which was no
new language. As a result of the decision of the interest
arbitration panel, article VII, § 7.02, of the agreement,
which is entitled “Normal Work Day,” remained the
same as it had been previously—i.e., the normal work
day continued to be seven hours and fifteen minutes.
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The sixth issue was entitled “Number of Evening
Meetings.” On that issue, the board’s last best offer read
as follows: “Six evening meetings each school year may
be scheduled for [o]pen [h]ouse or similar programs
with teacher attendance required.” The union’s last best
offer read as follows: “Up to six . . . meetings each
school year may be scheduled for [o]pen [h]ouse or
similar programs with teacher attendance required. In
the event the [s]uperintendent designates additional
[o]pen [h]ouses or similar programs beyond the normal
teacher workday teachers shall be compensated at the
rate of $100 for each such additional [o]pen [h]ouse or
similar program. No teacher shall be required to attend
[o]pen [h]ouse and/or similar programs on consecutive
evenings.” On this issue, the interest arbitration panel
also adopted the board’s last best offer, which provided
that six evening meetings per school year could be
scheduled.

Accordingly, the interest arbitration award on the
fifth issue resulted in the previously existing provisions
defining a “[n]Jormal [w]ork [d]ay” being incorporated
into the agreement.’ Those provisions provided that a

5 Article VII, § 7.02, of the agreement provides: “Normal Work Day

“A. The starting and dismissal times of all schools shall be set forth in
administrative regulations and published for any succeeding year by no later
than four . . . weeks prior to the opening of school. The work day shall
be seven . . . hours and fifteen . . . minutes. The time that has been added
to the teacher work day as of July 1, 2003 may be student instructional time.

“B. Provided that a teacher has no professional commitment (such as
assisting students after school, meeting the professional requirements of
his or her position, participating in the activities deemed necessary to the
maintenance and development of a good school) after notifying the office,
he or she may leave the building ten . . . minutes before the end of the
normal work day as defined in the administrative regulations of his or her
particular school (the normal work day extends approximately thirty . . .
minutes after student dismissal).

“C. In the event the Board of Education should alter the work day for
teachers, the Board shall provide the Association with thirty . . . days
advance notification and shall meet with the Association to negotiate the
impact of such alteration. Such negotiations shall be subject to the provisions
of [General Statutes §§ 10-153a through 10-153f]. This paragraph shall not
be applicable to alterations in the work day which are otherwise covered
by a specific provision of this [a]greement.”
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normal work day extends approximately thirty minutes
after dismissal and that, if the board alters that work
day, it must give notice thirty days in advance and
negotiate the impact of the change. The interest arbitra-
tion award on the sixth issue provided that the board
could schedule six evening meetings. Nothing in the
language of the award by the interest arbitration panel,
however, addresses additional time required of the
teachers beyond their normal work day.

Indeed, the union’s grievance does not challenge the
provisions of the agreement defining the hours of the
teachers’ normal work day, which was decided by the
interest arbitration panel. Rather, the union’s griev-
ance claims only that the 2015-2016 school calendar
violates the express terms of the agreement by
extending the work day and increasing the number of
after school or evening meetings. This is the critical
distinction between the two arbitrations—the interest
arbitration decided the language of the agreement
between the parties, whereas the grievance arbitration
decided whether the board had violated the terms of
the agreement. Specifically, the union claimed that the
2015-2016 school calendar included (1) six after school
professional development days that extend the normal
work day beyond “a reasonable amount of time,” and
(2) ten after school and evening programs that exceeded
the maximum number of six open house and evening
programs allowed by the agreement. Although these
topics may relate to the interest arbitration award, nei-
ther of them definitively was decided by the interest
arbitration panel.

Furthermore, we find it telling and significant that the
interest arbitration panel itself seemed to acknowledge
that the types of issues addressed in the union’s griev-
ance were not decided by the interest arbitration. Dur-
ing the interest arbitration, the union asserted that “[i]f
the [s]uperintendent required teachers to stay beyond
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their contractual work day, the request may be grieved
or the [union] may demand to bargain the impact of
such a request.” (Internal quotation marks omitted.) In
addressing this specific assertion, the interest arbitra-
tion panel stated in its decision that “[c]learly, this is
an issue for the future.”

With respect to the sixth issue submitted to the inter-
est arbitration panel, the union asserted that “[t]he
[b]oard’s [o]ffer presents no such alternative [to meet-
ings beyond the school day] and in the event additional
time is needed outside of the regular work day it will
either be resolved through the grievance process or
additional negotiations.” (Internal quotation marks
omitted.) The interest arbitration panel recognized the
union’s claim and explained that, “[b]Jased on the evi-
dence before [it], that appears to be the appropriate
place to resolve such an issue because resolution of
meetings beyond the school day, excluding evening
meetings, does not fall within the confines of the issue
before us.”

As the foregoing demonstrates, the interest arbitra-
tion panel did not address the subject of the union’s
grievance but, instead, recognized that those issues
would need to be decided in the future. Indeed, as
the arbitrator explained in the grievance award, “[t]he
interest arbitration award did finally determine the
terms of the [agreement] to be interpreted and applied
. . .. [T]he [interest arbitration] panel did not do more
[than that].” Accordingly, we cannot conclude that the
trial court erred in confirming the grievance arbitration
award insofar as the arbitrator found that the union’s
grievance was not litigated during, and resolved by, the
interest arbitration.

The board also cites In re Bloomfield Board of Educa-
tion, Conn. Board of Labor Relations Decision No. 2821
(July 3, 1990) pp. 4-5, in support of its position that
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the subject of the grievance had been bargained about
by the parties during the negotiations and decided in the
subsequent interest arbitration. Specifically, the board
asserts that when it notified the union that it planned
to eliminate abbreviated school days, the impact of that
elimination became a mandatory subject of bargain-
ing between the parties. The board further asserts that
the fact that it was a mandatory subject of bargaining
between the parties is support for its position that the
trial court should have concluded that the doctrines
of collateral estoppel and res judicata bar the union’s
grievance. We disagree.

We acknowledge that this court and the state Board
of Labor Relations have repeatedly explained that
“boards of education have the right to determine educa-
tional policy and unilaterally implement such policy
decisions, but where this implementation impinges in
some substantial way upon a major term or condition of
employment, there arises a duty to bargain the impact.”
(Internal quotation marks omitted.) Board of Educa-
tton v. State Board of Labor Relations, 299 Conn.
63, 75 n.9, 7 A.3d 371 (2010); see also West Hartford
Education Assn. v. DeCourcy, 162 Conn. 566, 58687,
295 A.2d 526 (1972). Contrary to the board’s position,
however, simply having a duty to bargain does not
mean we necessarily must infer both that such bar-
gaining occurred and was decided by the interest arbi-
tration panel. Indeed, the record reflects that the
interest arbitration panel stated that it was not deciding
this issue. At best, there was notice of the board’s intent
to elim-inate abbreviated school days, but nothing was
decided regarding any time that would be required of
the teachers beyond the normal work day. In fact, the
interest arbitration panel astutely noted that without
abbreviated school days, the issue of any additional
time required of teachers beyond the normal work day
was not before the panel and, thus, would need to be
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addressed through additional negotiation or a griev-
ance. Accordingly, the trial court correctly concluded
that the board did not meet its burden of demonstrating
that the arbitrator committed an obvious error by find-
ing that the union’s grievance was not barred by the
doctrines of collateral estoppel and res judicata.

With regard to the second prong of the manifest disre-
gard of the law test, the board also has failed to demon-
strate that the arbitrator “appreciated the existence of
a clearly governing legal principle but decided to ignore
it . . . .” AFSCME, Council 4, Local 1565 v. Dept. of
Correction, supra, 298 Conn. 848 n.12. In the present
case, a review of the arbitrator’s decision reveals that
he appreciated the existence of, and fully examined,
the doctrines of collateral estoppel and res judicata.
He did not ignore those doctrines. To the contrary, his
decision reveals that he considered the doctrines in
light of the facts of the present case and reached a
reasoned determination that the union’s grievance was
not barred by the doctrines of collateral estoppel and
res judicata.

The third and final requirement of the manifest disre-
gard of the law test is for the board to show that “the
governing law alleged to have been ignored by the [arbi-
trator] is well defined, explicit, and clearly applicable.”
Id. The board has not met its burden with respect to
this prong either. First and foremost, the arbitrator did
not ignore the governing law. Second, this court pre-
viously has concluded that, “in the absence of a specific
contract provision to the contrary, an arbitrator is not
bound to follow prior arbitration decisions, even in
cases in which the grievances at issue involve the same
parties and interpretation of the same contract provi-
sions. Although an arbitrator may find well reasoned
prior awards to be a compelling influence on his or her
decision-making process, the arbitrator need not give
such awards preclusive effect. Rather, the arbitrator
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should bring his or her own independent judgment to
bear on the issue to be decided, using prior awards as
the arbitrator sees fit, as it is the arbitrator’s judgment
for which the parties had bargained.” Stratford v. Inter-
national Assn. of Firefighters, AFL-CIO, Local 998,
248 Conn. 108, 125, 728 A.2d 1063 (1999).

In the present case, the parties have not pointed to,
and we have not uncovered, any specific provision of
the agreement stating that the grievance arbitrator was
bound to follow prior arbitration decisions. In the
absence of such a provision, it is not at all clear that
the grievance arbitrator was required to apply collateral
estoppel and res judicata, even if the elements of those
doctrines were satisfied. See id., 124-25. Therefore, the
trial court correctly concluded that the board did not
meet its burden of demonstrating that the arbitrator
ignored governing law that was clearly applicable to
the present case.

Accordingly, we conclude that the board cannot pre-
vail on its claim in the present appeal relating to the
doctrines of collateral estoppel and res judicata, and
that, for all of the foregoing reasons, the trial court
correctly denied the board’s application to vacate the
grievance arbitration award on those grounds.

II

The board also claims that the trial court improperly
confirmed the grievance arbitration award because the
arbitrator had incorrectly concluded that the grievance
was arbitrable under the language of the agreement.
Specifically, the board asserts that the agreement did
not give the arbitrator authority to determine the ques-
tion of arbitrability and that, on the merits, the grievance
was not arbitrable under the terms of the agreement.

In addressing this claim, we first determine our stan-
dard of review. As we explained previously in this opin-
ion, when reviewing a denial of an application to vacate
under § 52-418 (a) (4), we generally reverse only if we
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conclude that the arbitrator acted in manifest disregard
of the law. However, when a party appeals from an
arbitrator’s “determination that the dispute was arbitra-
ble, rather than from the award itself, we must examine
more closely the question of our standard of review.

“[A party] can be compelled to arbitrate a dispute
only if, to the extent that, and in the manner which, [it]
has agreed so to do. . . . Because arbitration is based
on a contractual relationship, a party who has not con-
sented cannot be forced to arbitrate a dispute. . . . We
recently noted that three distinct issues arise in cases
such as the present one: (1) whether the parties agreed
to arbitrate the underlying merits of the case, i.e.,
whether the matter is arbitrable; (2) who has the pri-
mary authority to decide that question—the arbitrator
or the court; and (3) if the court has the primary author-
ity to decide that question, whether the parties engaged
in conduct that precludes judicial review of the arbitra-
tor’s decision on that matter. Bacon Construction Co.
v. Dept. of Public Works, 294 Conn. 695, 709-10, 987
A.2d 348 (2010).

“In accordance with these principles, in determining
our standard of review, we first examine who had the
primary authority to resolve the question of arbitrability
in the present case: the court or the arbitrators. It is
well established that, absent the parties’ contrary intent,
it is the court that has the primary authority to deter-
mine whether a particular dispute is arbitrable, not the

arbitrators. . . . Thus, courts generally review chal-
lenges to an arbitrator’s determination of arbitrability
de novo. . . .

“Because, however, [a]rbitration is a creature of con-
tract parties may agree to arbitrate the question of arbi-
trability. . . . It is well established . . . that parties
may agree to have questions concerning the arbitrability
of their disputes decided by a separate arbitrator. . . .
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In apportioning, between the court and the arbitrators,
the responsibility for determining which disputes are
arbitrable, the language of the contract controls . . . .
When deciding whether a party has agreed that an arbi-
trator should have the sole authority to decide arbitra-
bility, we must not assume that the parties agreed to
arbitrate arbitrability unless there is clea[r] and unmis-
takabl[e] evidence that they did so. . . . In this manner
the law treats silence or ambiguity about the question
who (primarily) should decide arbitrability differently
from the way it treats silence or ambiguity about the
question whether a particular [merits related] dispute
is arbitrable because it is within the scope of a valid
arbitration agreement . . . . In this state, the intention
to have arbitrability solely determined by an arbitrator
can be manifested by an express provision or through
the use of broad terms to describe the scope of arbitra-
tion, such as all questions in dispute and all claims
arising out of the contract or any dispute that cannot
be adjudicated.” (Citations omitted; footnotes omitted,;
internal quotation marks omitted.) New Britain v.
AFSCME, Council4, Local 1186, 304 Conn. 639, 64648,
43 A.3d 143 (2012).

The arbitration provision at issue in the present case,
which is set forth in article XII, § 12.04 (B), of the
agreement, provides as follows: “No grievance will be
submitted to arbitration and no grievance will be arbi-
trable, unless it actually involves the interpretation or
application of an express and specific provision of this
[a]greement. Further, the arbitrator will only have
authority to determine whether the [b]oard violated an
express and specific provision of this [a]greement and
will not have authority to add to, detract from or modify
any such provision of this [a]greement.” This language
clearly does not reflect an express intention to have the
arbitrator decide all questions in dispute or all claims
arising from the agreement. This language also falls far
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short of the type of broad terms from which we will
infer the parties’ intent to have the arbitrator decide the
question of arbitrability. See, e.g., Liggett v. Torrington
Building Co., 114 Conn. 425, 430, 158 A. 917 (1932)
(language in contract that “ ‘[a]ll questions in dispute
and all claims arising out of said contract’ ” gave arbitra-
tors authority to make determinations regarding “all
questions of law and fact”).

Rather, by providing that “the arbitrator will only
have authority to determine whether the [b]oard vio-
lated an express and specific provision of this [a]gree-
ment,” the arbitration provision limits the arbitrator’s
authority to resolving disputes about express provisions
of the agreement, and does not extend that authority
to the overall question of arbitrability. See, e.g., New
Britain v. AFSCME, Council 4, Local 1186, supra, 304
Conn. 641, 649 (concluding that arbitration provision
that read, “ ‘arbitration shall be used to redress all
upgrades that have not been resolved in negotiations,’ ”
limited the arbitrator’s authority to the merits of the
dispute and not to determining arbitrability). Thus, we
cannot conclude that the arbitration provision in the
agreement contained any expression of the parties’
intent to submit the issue of arbitrability to the arbitra-
tor’s sole authority.

“Having determined that the parties did not clearly
and unmistakably indicate in [their agreement or any
documents submitted during the arbitration] an inten-
tion to waive judicial review of the question of arbitra-
bility, we next turn to the third inquiry set forth in
Bacon Construction Co., which consists of two parts:
preservation and waiver. Bacon Construction Co. V.
Dept. of Public Works, supra, 294 Conn. 710. A party
preserves its right to judicial review of an arbitrator’s
conclusion regarding arbitrability by raising that issue
before the arbitrator. Id. ‘A party who [makes] such a
challenge nonetheless may waive its right to judicial
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review by agreeing to vest the arbitrator with authority
to decide’ whether the matter is arbitrable. Id. In order
to obtain judicial review of the arbitrator’s arbitrability
determination, therefore, a party must both preserve its
claim and refrain from activities that would, in essence,
estop that party from asserting its claim at a later time.”
New Britainv. AFSCME, Council 4, Local 1186, supra,
304 Conn. 650. In the present case, it is undisputed that
the parties raised the issue of arbitrability before the
arbitrator. Accordingly, the parties preserved their right
to judicial review of that matter.

The union asserts, however, that the board engaged
in conduct that waived its right to judicial review of
the issue of whether the arbitrator had authority to
decide arbitrability. Specifically, the union claims that
the board’s agreement to submit the question of arbitra-
bility to the arbitrator precludes the board from seeking
judicial review of that issue. We disagree. In New Brit-
ain v. AFSCME, Council 4, Local 1186, supra, 304
Conn. 651-52, this court explained that when relevant
documents do not “evidence any intention by the parties
to submit the question of arbitrability to the arbitrators
for their full and final decision on the matter,” the par-
ties have not waived their right to judicial review of the
issue of arbitrability. See id. (contrasting agreements
in which parties agreed for issue of arbitrability to “be
heard and fully and finally determined by this arbitra-
tion” [internal quotation marks omitted]); cf. Bacon
Construction Co. v. Dept. of Public Works, supra, 294
Conn. 710-11 (concluding that defendant waived right
to judicial review of arbitrator’s determination of arbi-
trability by agreeing, during course of arbitration, that
certain “ ‘issues may be heard and fully and finally deter-
mined by [the] arbitration’ ).

The submission to the arbitrator at issue in the pres-
ent case did not contain any language indicating that
the arbitrator would make the full and final decision
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on the matter of arbitrability. The record also does not
reflect that the parties had agreed, during the course
of the arbitration, to have the arbitrator fully and finally
decide the question of arbitrability. Thus, we reject the
union’s claim that, by merely submitting the question
of arbitrability to the arbitrator, without more, the board
waived its right to judicial review. Accordingly, the par-
ties did not waive their right to judicial review of the
question of arbitrability. Therefore, we review the ques-
tion of whether the union’s grievance was arbitrable
under the terms of the agreement de novo. See New
Britain v. AFSCME, Council 4, Local 1186, supra, 304
Conn. 651.

As we explained previously in this opinion, the arbi-
tration provision of the agreement provides that “no
grievance will be arbitrable, unless it actually involves
the interpretation or application of an express and spe-
cific provision of this [a]greement.” The union’s griev-
ance involves the interpretation and application of
express provisions of the agreement—namely, article
VII, § 7.02, of the agreement, which is entitled “Normal
Work Day”; article VII, § 7.03, of the agreement, which
is entitled “Staff Meetings”; and article VII, § 7.04, of
the agreement, which is entitled “Open House.” These
are express and specific provisions of the agreement.
Consequently, the grievance was arbitrable. Thus,
although the arbitrator could not determine the ques-
tion of arbitrability, nothing was amiss in the trial
court’s conclusion that, the grievance was, in fact, arbi-
trable.

Accordingly, we conclude that the trial court properly
denied the board’s application to vacate the grievance
arbitration award and granted the union’s application
to confirm the grievance award.

The judgment is affirmed.

In this opinion the other justices concurred.



Page 24 CONNECTICUT LAW JOURNAL April 30, 2019

546 APRIL, 2019 331 Conn. 546

Newland v. Commissioner of Correction

GENE NEWLAND ». COMMISSIONER
OF CORRECTION
(SC 19987)

Robinson, C. J., and Palmer, McDonald, D’Auria,
Mullins, Kahn and Ecker, Js.

Syllabus

Pursuant to Wainwright v. Sykes (433 U.S. 72), a petitioner raising a constitu-
tional claim for the first time in a habeas proceeding generally must
show both cause for the procedural default and prejudice for the habeas
court to reach the merits of the claim.

The petitioner, who had been convicted of sexual assault in the first degree
and risk of injury to a child, sought a writ of habeas corpus, claiming,
inter alia, a violation of his constitutional right to counsel at his criminal
trial. During certain pretrial hearings in his criminal case, the petitioner
informed the trial court that he had applied for a public defender but
had been deemed ineligible because he owned a house. The petitioner
also informed the court that he had lost one of his jobs, that his house
was in foreclosure, and that he could not afford private counsel. The
trial court stated to the petitioner that eligibility for a public defender was
determined independently of the court and suggested that the petitioner
reapply for such services. The case subsequently was scheduled for
trial, and, when the petitioner appeared for jury selection without repre-
sentation, the trial court conducted a canvass to determine whether the
petitioner was waiving his right to counsel. During that canvass, the
petitioner indicated that he had again been deemed ineligible for a public
defender because of his home ownership and that he continued to be
unsuccessful in his effort to obtain private counsel. The trial court found
that, under these circumstances, the petitioner had waived his right to
counsel, but the court made no express finding that the petitioner had
the means to hire an attorney or that he was dilatory in failing to do
so. The petitioner represented himself at trial and did not appeal from
the judgment of conviction. The petitioner subsequently filed the present
habeas petition, claiming that the trial court’s canvass was inadequate,
that the trial court’s finding of waiver was erroneous, and that the
Division of Public Defender Services had improperly determined that
he was ineligible for a public defender. In response, the respondent,
the Commissioner of Correction, contended that the petitioner’s claims
were barred by procedural default because he had failed to seek statutory
(§ 51-297 [g]) judicial review of the public defender eligibility determina-
tion or to appeal from the judgment of conviction. The habeas court
rejected the respondent’s claim of procedural default, concluding, inter
alia, that the petitioner had demonstrated good cause for failing to raise
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his claims in the underlying criminal proceeding and that prejudice
resulting from the deprivation of counsel was presumed. The habeas
court reviewed the merits of the petitioner’s claims and rendered judg-
ment granting the petition, from which the respondent appealed. Held
that the habeas court correctly concluded that, for purposes of determin-
ing whether a habeas claim is barred by procedural default, prejudice
is presumed when a petitioner is completely denied the right to counsel:
in light of the importance of providing habeas relief from the unfairness
that results from the complete deprivation of counsel and the well settled
principle that prejudice is presumed in cases involving the denial of a
defendant’s constitutional right to counsel, a petitioner need not estab-
lish prejudice to overcome a claim of procedural default when he has
established a complete denial of the right to counsel;, accordingly,
because the respondent did not challenge the habeas court’s finding of
good cause, and because prejudice was presumed under the circum-
stances of this case, the petitioner's claims were not procedurally
defaulted.

Argued September 17, 2018—officially released April 30, 2019
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Sferrazza, J.; judgment
granting the petition, from which the respondent, on
the granting of certification, appealed. Affirmed.

Michael J. Proto, assistant state’s attorney, with
whom, on the brief, was Anne F. Mahoney, state’s attor-
ney, for the appellant (respondent).

Stephen A. Lebedevitch, assigned counsel, for the
appellee (petitioner).

Opinion
MULLINS, J. This case returns to us for a second
time. This time, the respondent, the Commissioner of
Correction, appeals from the judgment of the habeas

court granting the petition for a writ of habeas corpus
filed by the petitioner, Gene Newland.! The principal

! We note that the habeas court granted the respondent’s petition for
certification to appeal. The respondent thereafter appealed to the Appellate
Court, and we then transferred the appeal to this court pursuant to General
Statutes § 51-199 (c) and Practice Book § 65-2.
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issue in this appeal is whether the petitioner, who was
denied counsel at his criminal trial and failed to raise
a claim related to that deprivation either at trial or on
direct appeal, is required to demonstrate actual preju-
dice to overcome the respondent’s claim of procedural
default. We conclude that, for purposes of procedural
default, after the petitioner has established good cause
for failing to raise his claim that he was completely
deprived of his right to counsel, prejudice is presumed.
Thus, we affirm the judgment of the habeas court.

The facts are fully set forth in this court’s decision
in Newland v. Commissioner of Correction, 322 Conn.
664, 667, 142 A.3d 1095 (2016). We provide the following
facts and procedural history as a brief summary. In
2007, the petitioner was charged with one count of
sexual assault in the first degree in violation of General
Statutes § 53a-70 (a) (2) and one count of risk of injury
to a child in violation of General Statutes (Rev. to 2003)
§ 53-21 (a) (2) in connection with an incident that
occurred in 2003. At his arraignment, a public defender
appeared on the petitioner’s behalf for bond purposes
only.

At the next pretrial hearing, the petitioner appeared
without counsel, and the assistant state’s attorney
informed the court that the petitioner had applied for
a public defender but had been deemed ineligible. The
trial court initially continued the case for six weeks
to allow the petitioner to retain private counsel. At
approximately twelve pretrial hearings over the next
sixteen months, the petitioner continued to appear as
a self-represented party. During one of these hearings,
the petitioner informed the court that the Division of
Public Defender Services (public defender’s office) had
deemed him ineligible for appointed counsel because
of his ownership of the house in which his family lived.
Nevertheless, he explained to the court that he was
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having difficulty finding private counsel because he
could not afford one.

In late 2008, the petitioner informed the court that
he had lost one of his jobs and that his home was in
foreclosure. He also asked the court if someone could
assist him in preparing his case. At that point, the court
suggested that the petitioner could reapply for a public
defender if his financial situation had worsened. The
petitioner later reapplied, but the public defender’s
office again deemed him ineligible because he still
owned a home. At the following hearing, the court noti-
fied the petitioner that it would not put the case on the
jury list until at least March, 2009, in order to allow the
petitioner additional time to retain counsel.

In April, 2009, the petitioner appeared as a self-repre-
sented party to commence jury selection. The trial court
conducted a colloquy to determine if the petitioner was
waiving his right to counsel. The petitioner indicated
that he had twice been rejected by the public defender’s
office and further explained that his efforts to obtain
private counsel were unsuccessful because he could
not afford the payment that counsel demanded. After
this explanation, the court stated as follows: “So
implicit in what you're telling me is you're waiving your
right to have counsel represent you.” The petitioner
responded as follows: “At present, yes. Unfortunately,
I have no other choice.” Ultimately, the court found
that, under these circumstances, the petitioner had
waived his right to counsel. The trial court made no
express finding as to whether the petitioner had the
financial means to hire counsel or whether he was dila-
tory in failing to hire counsel. The court did not appoint
standby counsel. The trial proceeded with the petitioner
representing himself.

“Following a jury trial, the petitioner was found guilty
of both the sexual assault and risk of injury counts.
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The trial court rendered judgment in accordance with
the verdict and imposed a total effective sentence of ten
years imprisonment followed by eight years of special
parole, with conditions including registration as a sex-
ual offender. The petitioner did not appeal from the
judgment of conviction.

“Thereafter, the petitioner, as a self-represented
party, filed a petition for a writ of habeas corpus, alleg-
ing that he had wrongfully been denied counsel. The
petitioner was referred to the public defender’s office,
which determined that the petitioner was indigent.
Counsel filed an amended two count petition, claiming
that the trial court had (1) inadequately canvassed the
petitioner prior to finding that he had waived his right
to counsel, and (2) incorrectly concluded that the peti-
tioner knowingly, intelligently, and voluntarily waived
his right to counsel. The amended petition alleged, inter
alia, that the claims were not procedurally defaulted
because cause and prejudice are presumed when a peti-
tioner’s right to counsel has been violated.

“The respondent thereafter filed a return asserting
an affirmative defense of procedural default as to both
counts, citing the petitioner’s failure to raise these
claims before the trial court and his failure to appeal
from the judgment of conviction.” Newland v. Commis-
sitoner of Correction, supra, 322 Conn. 671-72.

“The habeas court thereafter granted the petition,
concluding that the petitioner’s . . . right to counsel
[under the sixth amendment to the United States consti-
tution] had been violated. In support of its decision,
the habeas court made the following findings. At the
time of his trial, the petitioner was making between
$300 and $350 per week. He had no available funds in
any bank accounts. He owned a residential property
that was subject to a mortgage in the amount of approxi-
mately $117,000 and that had a fair market value of
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$168,000 prior to his 2007 arrest. As of July, 2008, and
during the petitioner’s criminal trial, the petitioner’s
property was subject to a foreclosure action based on
his default on the mortgage. The petitioner had easily
met the income eligibility requirements set by the Public
Defender Services Commission for a serious felony
charge and, therefore, was presumed to be eligible for
services. The public defender’s office erred in denying
the petitioner’s application on the basis of his property
ownership because the equity was limited and not
readily accessible, and because the property was sub-
ject to an ongoing foreclosure action.

“With respect to the respondent’s affirmative
defense, the habeas court concluded that a claim of
public defender error was not procedurally defaulted.”
Id., 674.

The respondent appealed to the Appellate Court,
which affirmed the judgment of the habeas court. See
Newland v. Commissioner of Correction, 151 Conn.
App. 134, 94 A.3d 676 (2014). The respondent, on the
granting of certification, then appealed to this court,
claiming, inter alia, that the issue of public defender
error was not properly before the habeas court because
the petitioner’s operative petition alleged only claims
of trial court error. This court agreed, concluding that
“the habeas court ignored the pleadings and the peti-
tioner’s arguments during the habeas proceedings and
redefined the petitioner’'s claims as alleging public
defender error, and the Appellate Court improperly
upheld the habeas court’s conclusions that the petition-
er’s alleged claim of public defender error was not pro-
cedurally defaulted and that the erroneous ineligibility
determination had resulted in a denial of his constitu-
tional right to the assistance of counsel.” Newland v.
Commissioner of Correction, supra, 322 Conn. 685-86.

Accordingly, this court concluded as follows: “[W]e
must reverse the judgment of the Appellate Court and
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direct that court to remand the case to the habeas court
for it to consider whether the petitioner’s claims of trial
court error, which he alleged in his original petition,
are procedurally defaulted and, if they are not, to con-
sider the claims on their merits. In addition, if counsel
requests, the habeas court should consider allowing an
amendment to the habeas petition to include a claim
of public defender error, the issue the habeas court
decided but the petitioner never alleged.” Id., 686.

This brings us to the proceedings at issue in present
appeal. On remand, the petitioner amended his petition
to raise the following three claims: (1) “[t]he trial court
inadequately canvassed the petitioner concerning a
waiver of his right to counsel”; (2) “[t]he trial court
erroneously found a knowing and intelligent waiver of
that right”; and (3) officials from the public defender’s
office “mistakenly recommended that the petitioner
was ineligible for public defender representation.” The
respondent alleged procedural default as to all of those
claims on the basis of the petitioner’s failure to appeal
from his conviction and his failure to challenge the
recommendation of the public defender’s office before
the trial court.

Following a hearing, the habeas court rejected the
respondent’s special defense that the petitioner’s claims
were barred by procedural default. Specifically, the
habeas court found that the petitioner had established
good cause for the failure to raise his claims regarding
the denial of his right to counsel. The habeas court
also concluded that the prejudice resulting from that
deprivation was presumed. As to the merits of the peti-
tioner’s claims, the habeas court determined that staff
at the public defender’s office had “misadvised the court
and the petitioner that the petitioner’s application ought
to be denied.” The habeas court rendered judgment
granting the habeas petition, vacated the petitioner’s
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conviction, and ordered a new trial. This appeal fol-
lowed. See footnote 1 of this opinion.

In the present appeal, the respondent claims that
the habeas court erred in failing to conclude that the
petitioner’s claims were not procedurally defaulted. The
respondent concedes that there was good cause for the
petitioner’s failure to raise his claims but argues that
the habeas court incorrectly determined that prejudice,
for purposes of the cause and prejudice standard, can be
presumed by the denial of counsel at trial. We disagree.

We begin with the applicable law and standard of
review. “The habeas court is afforded broad discretion
in making its factual findings, and those findings will
not be disturbed unless they are clearly erroneous. . . .
The application of the habeas court’s factual findings
to the pertinent legal standard, however, presents a
mixed question of law and fact, which is subject to
plenary review.” (Citations omitted; internal quotation
marks omitted.) Gaines v. Commissioner of Correc-
tion, 306 Conn. 664, 677, 51 A.3d 948 (2012).

In Wainwright v. Sykes, 433 U.S. 72, 87, 97 S. Ct.
2497, 53 L. Ed. 2d 594 (1977), “the Supreme Court held
that a petitioner who raises a constitutional claim for
the first time in a habeas proceeding must show: (1)
cause for the procedural default, i.e., for the failure to
raise the claim previously; and (2) prejudice resulting
from the alleged constitutional violation. In the absence
of such a showing, a court will not reach the merits of
the claim. We adopted this standard for state habeas
proceedings in Johnson v. Commissioner of Correc-
tion, 218 Conn. 403, 409, 589 A.2d 1214 (1991).” Duperry
v. Solnit, 261 Conn. 309, 331-32, 803 A.2d 287 (2002).
This court also has concluded “that the Wainwright
cause and prejudice standard should be employed to
determine the reviewability of habeas claims that were
not properly pursued on direct appeal.” Jackson v. Com-
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maissioner of Correction, 227 Conn. 124, 132, 629 A.2d
413 (1993).

In the present case, the respondent asserts that the
petitioner’s claims were barred by procedural default
because the petitioner had the opportunity but failed
to raise his claims on direct appeal and to challenge
the determination of the public defender’s office that
he was ineligible for appointed counsel before the trial
court pursuant to General Statutes § 51-297 (g)* and
Practice Book §37-6 (a)? We find this argument
unavailing.

The habeas court found that the petitioner met his
burden of demonstrating good cause for his failure to
appeal the determination by the public defender’s office
that he was ineligible for appointed counsel. Specifi-
cally, the habeas court found that the petitioner had
informed the trial court that he was denied public
defender services because he owned a home. There-
after, the petitioner informed the trial court that he
had lost one of his jobs and his financial situation had
worsened. The petitioner then asked the trial court to
assist him in preparing his defense. Despite the exis-
tence of § 51-297 (g), which authorizes defendants who
have been deemed to be ineligible for appointed counsel
by the public defender’s office to appeal the decision

2 General Statutes § 51-297 (g) provides: “If the Chief Public Defender or
anyone serving under the Chief Public Defender determines that an individ-
ual is not eligible to receive the services of a public defender under this
chapter, the individual may appeal the decision to the court before which
the individual’s case is pending.”

3 Practice Book § 37-6 (a) provides in relevant part: “If the public defender
or his or her office determines that a defendant is not eligible to receive
the services of a public defender, the defendant may appeal the public
defender’s decision to the judicial authority in accordance with General
Statutes § 51-297 (g). . . .V

¢ Although the trial court did suggest that the petitioner reapply for public
defender services, his second application was again denied because he
owned a home.
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to the court before which the individual’s case is pend-
ing, the trial court responded as follows: “Well, I—I
can’t appoint—I can’t tell somebody to do that for you.
You either qualify for the public defender services or
you don’t, and that’s a determination made by them
independent of the court.”

The habeas court found that the trial judge’s response
to the petitioner’s request for assistance in securing
counsel after the public defender’s office had deter-
mined that he was not eligible for their services “to
be critical as to the existence of good cause to excuse
procedural default.” The habeas court reasoned that
“[t]he petitioner reasonably understood these com-
ments to mean that the public defender’s office had
the sole authority, or at least the final word, on indi-
gency determinations and whether counsel would be
appointed. This matter was the petitioner’s first crimi-
nal case. One cannot reasonably expect a [self-rep-
resented] defendant with no criminal court experience
to suspect that the judge’s statement . . . meant any-
thing except that the public defender’s decision was
conclusive.” (Emphasis in original.) Therefore, the
habeas court concluded that “the petitioner has met his
burden of proving, by a preponderance of the evidence,
[that] he had good cause for failing to appeal under
[General Statutes] § 51-297 (g) [and] Practice Book § 37-
6 (a), based on presumed unavailability and futility.”

We agree with the habeas court’s reasoning and its
conclusion as to the existence of good cause in the
present case. As we noted, the respondent does not
quarrel with the habeas court’s ruling on good cause
in the present appeal. Instead, the respondent asserts
that the habeas court improperly concluded that preju-
dice is presumed from the denial of the petitioner’s
right to counsel at trial.

With respect to prejudice, the habeas court ruled
that, under the second prong of Wainwright, “actual
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prejudice is presumed when the petitioner’s right to
counsel is violated.” (Internal quotation marks omit-
ted.) In doing so, the habeas court relied on Dennis
v. Commisstoner of Correction, 134 Conn. App. 520,
536-37, 39 A.3d 799 (2012), for the proposition that
“[a]ny conviction obtained after wrongful denial of legal
assistance ‘mandates reversal even if no particular prej-
udice is shown and even if there is overwhelming evi-
dence of guilt’” See Dennis v. Commissioner of
Correction, supra, 536-37 (concluding that prejudice is
presumed under procedural default when defendant
denied right to counsel at trial).

The respondent asserts that the habeas court improp-
erly failed to make the threshold determination of cause
and prejudice required under Wainwright and instead
erroneously proceeded to the substantive inquiry—
namely, the petitioner’s claim that he was improperly
denied the right to counsel. The respondent asserts
that, under Wainwright, prejudice is not presumed and,
therefore, that the habeas court should have required
the petitioner to demonstrate actual prejudice. The
respondent finally asserts that the relevant case law
only allows prejudice to be presumed from a denial of
right to counsel in the substantive inquiry. We disagree.

It is well settled that when a defendant is denied
the right to counsel, prejudice is established. In fact,
“[w]hen a defendant has been denied counsel at trial, we
have refused to consider claims that this constitutional
error might have been harmless. ‘The right to have the
assistance of counsel is too fundamental and absolute
to allow courts to indulge in nice calculations as to the
amount of prejudice arising from its denial.’ Glasser v.
United States, [315 U.S. 60, 76, 62 S. Ct. 457, 86 L. Ed.
680 (1942)]. That, indeed, was the whole point of Gideon
v. Wainwright, [372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d
799 (1963)] overruling Betts v. Brady, [316 U.S. 455, 62
S. Ct. 1252, 86 L. Ed. 1595 (1942)]. Even before trial,
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when counsel has not been provided at a critical stage,
‘we do not stop to determine whether prejudice
resulted.” Hamilton v. Alabama, [368 U.S. 52, 55, 82 S.
Ct. 157, 7L. Ed. 2d 114 (1961)]; [see] White v. Maryland,
[373 U.S. 59, 60, 83 S. Ct. 1050, 10 L. Ed. 2d 193 (1963)].”
Chapman v. California, 386 U.S. 18, 43, 87 S. Ct. 824,
17 L. Ed. 2d 705 (1967) (Stewart, J., concurring); see
also United States v. Decoster, 624 F.2d 196, 201 (D.C.
Cir. 1976), cert. denied, 444 U.S. 944, 100 S. Ct. 302, 62
L. Ed. 2d 311 (1979).

Indeed, this court has recognized that “it is well set-
tled that if the decision by a trial court deprived a
defendant of his constitutional right to counsel of
choice, prejudice will be presumed.” State v. Peeler,
265 Conn. 460, 475, 828 A.2d 1216 (2003), cert. denied,
541 U.S. 1029, 124 S. Ct. 2094, 158 L. Ed. 2d 710 (2004).
Furthermore, this court has explained that “a per se
rule of automatic reversal more properly vindicates the
denial of the defendant’s fundamental constitutional
right to assistance of counsel guaranteed by the sixth
amendment.” State v. Mebane, 204 Conn. 585, 595, 529
A.2d 680 (1987), cert. denied, 484 U.S. 1046, 108 S. Ct.
784, 98 L. Ed. 2d 870 (1988); see also State v. Frye, 224
Conn. 253, 262, 617 A.2d 1382 (1992) (“[t]he right to
counsel is so basic that its violation mandates reversal
even ifno particular prejudice is shown and even if there
is overwhelming evidence of guilt” [internal quotation
marks omitted]).

Notwithstanding the foregoing law, the respondent
asserts that the cases explaining the confines of the
procedural default rule require that a petitioner demon-
strate both cause and prejudice. Specifically, the respon-
dent cites to Engle v. Isaac, 456 U.S. 107, 129, 102 S.
Ct. 15658, 71 L. Ed. 2d 783 (1982), for its conclusion that
“any prisoner bringing a constitutional claim to
the federal courthouse after a state procedural default
must demonstrate cause and actual prejudice before
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obtaining relief.” In explaining the rationale for requir-
ing petitioners to establish both cause and prejudice,
the United States Supreme Court explained that “writs
of habeas corpus frequently cost society the right to
punish admitted offenders. Passage of time, erosion of
memory, and dispersion of witnesses may render retrial
difficult, even impossible. While a habeas writ may, in
theory, entitle the defendant only to retrial, in practice
it may reward the accused with complete freedom from
prosecution.” Id., 127-28. The United States Supreme
Court further explained that “these costs are particu-
larly high when a trial default has barred a prisoner
from obtaining adjudication of his constitutional claim
in the state courts. In that situation, the trial court has
had no opportunity to correct the defect and avoid
problematic retrials. . . . The state appellate courts
have not had a chance to mend their own fences and
avoid federal intrusion. Issuance of a habeas writ,
finally, exacts an extra charge by undercutting the
[s]tate’s ability to enforce its procedural rules. These
considerations supported our . . . ruling [in Wain-
wright] that, when a procedural default bars state litiga-
tion of a constitutional claim, a state prisoner may not
obtain federal habeas relief absent a showing of cause
and actual prejudice.” (Footnote omitted.) Id., 128-29.

We agree with the respondent that the cause and
prejudice standard is designed to limit the ability of
petitioners to bring claims in a habeas action that they
could have addressed in the trial court or on direct
appeal because of the societal costs of habeas relief.
Nevertheless, our review of the case law surrounding
the adoption of the cause and prejudice standard
reveals that the United States Supreme Court did not
intend to limit the relief afforded to a petitioner who
was completely denied his right to counsel. Indeed, the
Supreme Court has explained that prejudice is pre-
sumed when counsel is completely denied. Strickland
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v. Washington, 466 U.S. 668, 692, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984) (“[a]ctual or constructive denial of
the assistance of counsel altogether is legally presumed
to result in prejudice”); United States v. Cronic, 466
U.S. 648, 659, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984)
(prejudice is presumed when counsel is completely
denied); see also Shayesteh v. South Salt Lake, 217 F.3d
1281, 1284 (10th Cir. 2000) (“where there has been a
complete denial of the constitutional right to counsel

. prejudice is presumed”), cert. denied, 531 U.S.
1171, 121 S. Ct. 1139, 148 L. Ed. 2d 1003 (2001).

In adopting the cause and prejudice standard in
Wainwright, the United States Supreme Court
explained that the cause and prejudice standard was
to be applied in a manner that would not operate to
prevent habeas relief for the claim “of a defendant who
in the absence of such an adjudication will be the victim
of amiscarriage of justice.” Wainwright v. Sykes, supra,
433 U.S. 91. Furthermore, although this court and the
United States Supreme Court have continued to follow
the cause and prejudice standard and have, as the
respondent asserts, continually reaffirmed that each of
those components must be established “in the conjunc-
tive,” courts have crafted that standard in a manner
that does not interfere with “the exercise of the habeas
court’s equitable discretion with respect to procedurally
defaulted claims . . . .” (Internal quotation marks
omitted.) Murray v. Carrier, 477 U.S. 478, 496, 106 S.
Ct. 2639, 91 L. Ed. 2d 397 (1986). Courts have explained
that the cause and prejudice standard “will not prevent
federal habeas courts from ensuring the ‘fundamental
fairness [that] is the central concern of the writ of
habeas corpus.’” Id.

Stated succinctly, habeas relief is designed to address
situations in which a miscarriage of justice would exist
without such relief, and the cause and prejudice stan-
dard is not meant to thwart that interest. Rather, the
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cause and prejudice standard is meant to balance the
need for habeas relief with the societal costs of habeas
relief. It is axiomatic that “the right to counsel is the
foundation for our adversary system” and that its denial
can never be harmless. Martinez v. Ryan, 566 U.S. 1,
12, 132 S. Ct. 1309, 182 L. Ed. 2d 272 (2012); see also
Scott v. Illinots, 440 U.S. 367, 99 S. Ct. 115, 859 L. Ed.
2d 383 (1979) (“representation by counsel in a criminal
proceeding is fundamental and essential to a fair trial”
[internal quotation marks omitted]). Therefore, the pro-
tections afforded by the procedural default rule must
be construed in light of the fundamental role of the right
to counsel in ensuring a fair trial and the importance of
providing habeas relief from the unfairness that results
from the complete deprivation of counsel.” In light of
these principles, we cannot conclude that a petitioner
must establish prejudice to overcome a claim of proce-
dural default when there has been a complete denial
of counsel. As Justice McDonald recognized in his dis-
sent in Newland v. Commissioner of Correction, supra,
322 Conn. 701-702, in arriving at this conclusion, we
are joined by several other courts that have addressed
this question. See Robinson v. Ignacio, 360 F.3d 1044,
10564-55 (9th Cir. 2004); Shayesteh v. South Salt Lake,
supra, 217 F.3d 1284; Guzman v. United States, Docket
No. C.A. 98-12086 (MLW), 2004 WL 3710110, *8-9 (D.
Mass. June 4, 2004); Coleman v. Ignacto, 164 F.R.D.
679, 684 (D. Nev. 1996).

If we were to adopt the respondent’s application of
the cause and prejudice standard and require the peti-
tioner to establish actual prejudice from the denial of
the right to counsel in order to avoid procedural default,

> We note that our decision today is based on the petitioner’s claim that
he suffered a complete denial of counsel at his criminal trial. The issue of
what a petitioner alleging ineffective assistance of counsel must demonstrate
to satisfy the prejudice prong of the procedural default test is not before
us. Therefore we express no opinion on that issue.



April 30, 2019 CONNECTICUT LAW JOURNAL Page 39

331 Conn. 546 APRIL, 2019 561

Newland v. Commissioner of Correction

we would ignore well established case law recognizing
that “[t]he right to have the assistance of counsel is too
fundamental and absolute to allow courts to indulge in
nice calculations as to the amount of prejudice arising
from its denial.” Glasser v. United States, supra, 315
U.S. 76.

Accordingly, we conclude that the habeas court prop-
erly determined that, for purposes of determining
whether a habeas claim is barred by procedural default,
prejudice is presumed when the petitioner is completely
denied his right to counsel.

The judgment is affirmed.

In this opinion the other justices concurred.




